STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
JI MW D. FOREHAND,
Petitioner,
Case No. 05-0976

VS.

DEPARTMENT OF MANAGEMENT
SERVI CES,

Respondent .
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RECOVMENDED ORDER

This cause cane on for formal proceedi ng and hearing before
P. Mchael Ruff, duly-designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings. The hearing was conducted
pursuant to notice, in Tallahassee, Florida, on Decenber 5-6,
2005, January 31- February 2, 2006, March 3, 2006, March 13,
2006, and March 31, 2006. The appearances were as foll ows:

APPEARANCES

For Petitioner: Jimmy D. Forehand, pro se
9491 A d Saint Augustine Road
Tal | ahassee, Florida 32311

For Respondent: Stephen S. Godwi n, Esquire
Thomas H. Duffy, Esquire
Depart ment of Managenent Services
4050 Espl anade Way, Suite 160
Tal | ahassee, Florida 32399



STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern
whet her t he Respondent conmitted an unl awful enpl oynent practice
as envisioned in Section 760.10, Florida Statutes (2005), on the
basis of the Petitioner's disability or handi cap, and his age.
It nmust al so be determ ned whet her the Respondent conmtted
retaliation against the Petitioner for the Petitioner's alleged
exercise of statutorily protected rights in conplaining about
heal th, or safety concerns, regarding his operation of a nmachine
or device while an enpl oyee of the Respondent.

PRELI M NARY STATEMENT

Thi s cause arose upon the filing of a Charge of
Discrimnation with the Florida Comm ssion on Human Rel ations
(Conmmi ssion) by the Petitioner, Jimy D. Forehand, on or about
August 31, 2004. The Petitioner maintains he was effectively
term nated fromhis enployment in a discrimnnatory enpl oynent
action based upon his age, based upon his alleged disability
regarding an injury or injuries to his knee, and concerning
purported breathing difficulties he had with regard to a
previ ous di agnosis of asbestosis, alleged silicosis, and all eged
deep vein thronmbosis (DVT). The Petitioner also alleges that
t he Departnent of Managenent Services (DMS) (Respondent)
retaliated agai nst himbecause he raised health and safety

concerns regarding the "VRS bulb eater,"” a machi ne which crushes



and di sposes of used fluorescent |ight tubes, which he operated
whil e an enpl oyee. He maintains that process was part of the
reason for his purported term nation based upon his conplaints
or concerns raised regarding operation of this device, and its
all eged effect on his health.

On February 23, 2005, the Comm ssion issued a No Cause
Determ nation in the matter and on March 14, 2005, M. Forehand
timely filed a Petition for Relief. The cause was ultimtely
transmtted to the undersi gned Adm nistrative Law Judge for
adj udi cati on.

After a number of efforts to bring the cause to hearing,
due to continuances engendered by discovery di sputes, the cause
canme on for hearing as noticed on the above dates. The
Petitioner introduced 26 exhibits into evidence and presented
the testinony of 32 witnesses, sone of whomwere called nmultiple
times. The Respondent introduced three exhibits into evidence
and presented the testinony of three w tnesses.

Upon concl usi on of the proceeding, a transcript of the
| engt hy proceedi ngs was ordered and the parties requested an
extended briefing schedule for filing proposed recommended
orders dating fromthe filing date of the Transcript. Those
Proposed Recommended Orders have been considered in the

rendition of this Recommended Order.



FI NDI NGS OF FACT

1. Jimmy D. Forehand was hired by the Departnent of
Managenent Services or its predecessor on January 21, 1977. He
was enpl oyed at that Agency for approximtely 27 and one-hal f
years through June 30, 2004. For the last 19 years of his
tenure he was classed as an electrician. This is the entry
| evel electrician trade position and has fewer conplex duties
and skills required for its perfornmance, as opposed to the nore
conpl ex position of master electrician, in terns of working with
conplex wiring, wiring problens, electrical devices, and so
forth associated with that latter position. It has been
stipulated that through his term nation date of June 30, 2004,
M. Forehand, was qualified to performthe duties and functions
of his job.

2. The Respondent is an Agency of the State of Florida
charged with managing all state governnent agency resources,
services, properties, benefits, and procurenment. It nanages
state-owned facilities, handles state human resources or
personnel matters, enployee benefit matters, as well as
procurenent of such things as office space and office supplies
It maintains the physical integrity of all state-owned
properties. The Petitioner was enpl oyed for the Respondent by
the Division of Facilities Managenent and Buil di ng Construction

(Division of Facilities) which is responsible for managi ng and



mai ntai ning of fi ce conpl exes and ot her properties owned by the
state. The Petitioner specifically worked for the electrician
unit of that Division.

The Disability d aim

3. The Petitioner experienced several purported nedical
conditions which resulted in workers' conpensation clains during
his tenure as an enpl oyee. The ones relevant to this case
commenced in approximtely 1992. In 1992 the Petitioner was
engaged in a repair work assignnent at a DMS-adm ni stered office
buil ding in downtown Tal |l ahassee. He allegedly becane exposed
to asbestos during that job. The Petitioner and the enpl oyer,
DMS, initiated a First Report of Injury and a workers'
conpensati on cl aimensued regardi ng the asbestos incident. The
progress of that workers' conpensation claimand its disposition
are not relevant to this case, aside fromthe diagnosis
concerning that claimas a part of the predicate for show ng a
disability for purposes of the case at bar.

4. In any event, in 1992, the Petitioner was di agnosed by
a physician with asbestosis. Because of that diagnosis, through
t he workers' conpensation process, the enployer and carrier have
authorized the Petitioner, in all the years since, to have an
annual nedi cal exam nation and chest X-ray under the auspices of
the Division of Wirkers' Conpensation, Departnent of Financi al

Services. This is for the purpose of nonitoring the status of



t he asbestosis. The Respondent has stipulated that it was aware
of the diagnosis of asbestosis. |t does not agree that the
asbestosis constitutes a disability for purposes of Chapter 760,
Florida Statutes (i.e. handicap). The Petitioner was rel eased
fromthe physician with regard to the asbestosis situation

wi thout work limtations or restrictions due to that diagnosis.

5. Sonetinme in 1999 the Petitioner injured his left knee
on the job, apparently a severe sprain. A workers' conpensation
notice of injury was filed and a workers' conpensation claim
process ensued whereby he received treatnent for his knee
problem When he reached maxi mum nmedi cal inprovenent he
returned to work with a light duty recommendation fromhis
treating physician, on a tenporary basis. |In fact, the
Respondent accorded hima tenporary |light duty assignnent after
he returned to work fromthe knee injury.

6. The Respondent, through the Petitioner's supervisors,
particularly Joe Jacobson, generally nmade an effort to try to
find the Petitioner a light duty assignnent when he returned
fromillness or injury, based upon a doctor's recomrendation
and/or the Petitioner's own request for light duty. His
supervi sor, M. Jacobson, would customarily call other building
managers, the "OP/ CON Center" and other agencies in an effort to
find a light duty post M. Forehand could performin until he

was ready for the full duties of his regular position. Thus, on



several occasions M. Forehand was placed in light duty as a
janitor or answering phones.

7. 1t was not always possible to find tenporary |ight duty
for M. Forehand when he requested it or when a doctor
reconmmended it. Apparently M. Forehand was on | eave w t hout
pay for a nunber of nonths on at | east one occasi on when no
[ight duty was available for him In this connection, however,
t he Respondent, throughout M. Forehand's tenure as an enpl oyee
or at least since his 1992 asbestosis diagnosis, has shown a
penchant for allowing M. Forehand to occupy and performhis
duties in his regular position of electrician by working at his
own pace, without regard to any tinme limt for performng his
duties, wthout prohibition on his taking frequent rest breaks
and with tolerance for his late arrival at work, if tardiness
was related to his physical condition. Thus, in a defacto
fashi on, the Respondent acconmpdated what it knew of
M . Forehand's inpairnents, as he related themto the
Respondent, or as they learned of themfromreports fromhis
physi ci ans and fromthe workers' conpensation process (i.e.,
breathing difficulties and to sone extent |left knee inpairnent
after 1999).

8. In any event, the preponderant evidence establishes
that when the Petitioner requested light duty and/or his

physi ci an reconmended it, the Respondent would provide himwth



light duty if it was available, although it was not always

avai lable. It accommodated what it knew of his inpairnments when
he worked in his regular position, performng his regular
duties, by the neans descri bed above; even though the Petitioner
did not for the nost part request rest periods, frequent breaks
fromhis duties, additional tine to conplete his assignnents, or
for permssion to trade assignnents w th anot her worker who

m ght have a | ess physically taxing job. 1In fact, when the
matter of his physical difficulties canme up, or was raised by
the Petitioner in a conversation with his supervisor on at | east
one occasion, his supervisor told himin effect to "do the best
you can.” The inplication thus clearly was that if the
Petitioner needed rest breaks, needed additional tine to do
assignnents, that the Respondent woul d accommodate hi m by not
holding himto a strict standard as to when his job duties got
per f or med.

9. Since approximately the year 2000 or the fiscal year
2000- 2001 the Respondent, |ike other state agencies, have been
under a mandate fromthe Legislature and the Ofice of the
Governor to save on costs and to becone nore efficient inits
operations. One of the primary neans of acconplishing this has
been to require a reduction in the Agency's workforce. The
Respondent has thus experienced a | oss of enploynment positions

since that fiscal year in each budget year and session of the



Legislature. It has thus | ost approximtely 635 full -tine
positions over a four-year period ending with the 2005
Legi sl ature and Appropriations Act.

10. In fiscal year 2000-2001, the Petitioner's position
was identified by the year 2000 Florida Legislature to be
el imnated, by making it "non-recurring,” such that his position
woul d be cut or elimnated effective July 1, 2001. The
Respondent's supervisors did not want himto be laid off.
Therefore, they avoided his lay-off in that fiscal year by re-
classifying himor his position into a vacant position within
the Division of Facilities. They made the decision to retain
hi m even with know edge of his past workers' conpensation
clainms, his asbestosis diagnosis and his knee injury of 1999
with related occasional light duty and tine off from work.

11. When the 2000 Legislature identified his position as
bei ng one which woul d be non-recurring or deleted after July 1,
2001, the Respondent held a neeting with the Petitioner and al
ot her enpl oyees whose positions had been deened non-critical and
subject to deletion in the job force reduction. Wat had
occurred was explained and their options and procedures to
remai n enpl oyed or becone re-enpl oyed were expl ai ned. Because
his supervisors wanted to save himfromlay-off, and re-
classified a different position to place himin, he was

protected when the 2001 Legislature carried through with its



previ ous year alteration of his position to non-recurring
fundi ng by withdrawing all funding and rate supporting his
ori gi nal position.

12. In continuation of its mandate to reduce the work
force, the 2003 Legi sl ature nade 20 positions non-recurring
including the Petitioner's. This nmeant that the fundi ng was
determ ned to be non-recurring, neaning that the positions woul d
be funded one nore year, but at the end of the fiscal year, on
June 30, 2004, these positions would no | onger be funded and
woul d be abol i shed.

13. In the Governor's and agency's budget preparation
process thereafter, in 2003 and early 2004, the Legislatively-
mandat ed reduction of 20 positions was incorporated. The
Agency, however, in late 2003 or early 2004, arrived at the
conclusion that it needed 15 of those 20 positions to be re-
classified as critical positions necessary to its m ssion.
Therefore, in the Legislative budget-nmaki ng process, beginning
in February and early March 2004, it sought to convince the
Legi slature' s Appropriations staff and nenbers that 15 of the
positions were critical. It was successful in doing that during
the Legi sl ative session.

14. The Petitioner's position was not re-established as a
recurring, critical position. This was because his position had

previ ously been determ ned to be non-critical in the 2000-2001
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fiscal year, and, since his job duties and responsibilities had
not changed since that tine, his position was again deened to be
no | onger critical to continued division operation. It was
determ ned by the Respondent that the functions of his position
could be perfornmed by including themin the duties of other
positions, to be performed by persons who qualified for and
occupi ed those positions (such as naster electricians).

15. Although M. Jacobson, his supervisor, wanted to find
a vacant position to place the Petitioner in as he had done in
t he 2000- 2001 fiscal year job force reduction, there were no
vacant positions available in which to place the Petitioner.
M. Jacobson's testinony establishes this, as does that of dint
Sibille and Cherri Linn (M. Jacobson's supervisors). The fact
that M. Jacobson had a desire to try to find a way to retain
the Petitioner is somewhat corroborated by the statenent or
nmessage fromMs. Linn to M. Jacobson to the effect that "you
can't save himthis tine." This nmeant that, unlike the
situation in 2000-2001, there were no vacant positions which
could be converted to a position in which to place the
Petitioner.

16. Moreover, the testinony of the supervisory |ead
wor ker, Bill Kerr, corroborated that of Joe Jacobson and Cint
Sibille that there were no vacant positions to place the

Petitioner in or to convert to a position suitable for his
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qualifications. Their testinony shows that the Petitioner's
position was not a critical one in the division, especially
because it did not involve duties concerned with intricate
el ectrical wiring, wiring repairs, working on conplex electrical
devi ces and ot her conplex electrical work. This testinony
established that it nmade no sense to convert a master
el ectrician position into one which net M. Forehand s | esser
qual i fications because a qualified person in a master
el ectrician position, can performthe Petitioner's duties and
many nore duties in terns of conplexity and critical inportance
than can a person with the Petitioner's |lesser qualifications in
an entry-level electrician position. M. Forehand is not a
licensed electrician. The Respondent thus determ ned that there
were no positions which were vacant and sufficiently |ess
critical to its operation as to justify it in converting such to
one which net the Petitioner's qualifications (in a nanageri al
cont ext).

17. The Petitioner was not told of his lay-off until
June 14, 2004. In fact, M. Jacobson, his supervisor, did not
know that it was certain to occur until imedi ately before
M . Forehand was told, several days before at the nost. dint
Sibille had told M. Jacobson before the Legi sl ative session
convened that M. Forehand's position nmight be elimnated but he

was not certain at that tinme (approximtely in Decenber 2003 or
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January 2004). It is not clear which supervisor or manager made
the initial decision that the Petitioner's position was not
critical. It apparently was the recommendati on of dint
Sibille, in concert with Cherri Linn, and with the fina
approval of the Division Director, then LeeAnn Korst.
M . Jacobson, the Petitioner's imredi ate supervisor, did not
request that his position be del eted.

18. During nost of 2003, the Petitioner's job duties
i ncl uded operation of a florescent bulb or lanp crushing system
This was a device known as a VRS Bulb G usher also known as the
"bulb eater.” It had apparently been purchased by the Agency
sonmetime in 2002. The device consists of a large drumwith a
vertical tube through which burned-out florescent |ight bulbs
are inserted so that they fall into the | arge drum where a
mechani cal device is operated which crushes the bul bs for
di sposal. The Petitioner perfornmed a |large portion of the bulb
crusher's operation. This was particularly true during early
2004, when the Petitioner used the nachine at a nore intense
level. Sonetine in February 2004, the exhaust or filtration
system of the machi ne sustai ned danage, or a break, so that dust
and particulate matter and any gaseous or chem cal contents of
t he broken bul bs had the opportunity to | eak out of the area of

the break into the ambient air.
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19. A tenporary repair was nade and a permanent
repl acement part was ordered fromthe manufacturer. The nmachine
continued to mal functi on, however, and the repair did not hold.

20. The Petitioner conplained to Bill Kerr, his | ead
wor ker, concerning the dust and particulate nmatter the nachi ne
apparently sprayed into the air. He also conplained to his
supervi sor, Joe Jacobson. The Petitioner stated that he
believed that the dust and particulate matter and ot her unknown
contents of the broken florescent bul bs m ght aggravate the
breat hi ng probl ens he professed to have, which he related to his
original asbestosis diagnosis. These conplaints began in early
March 2004. The Petitioner also conplained to Dave W ggi ns, the
Respondent' s Environnental Supervisor in March of 2004. Wen
the conplaints were nade and the tenporary repair was not
successful, the Respondent stopped all use of the bulb machine
in early March 2004. This was contenporaneous with the tinme or
occasi on when the Petitioner refused to use the machi ne any
| onger.

21. The conpl aints about the bulb crushing machine were
reported up the "chain of conmmand” so that on March 16, 2004,
A en Abbott, the Enpl oyee Rel ati ons Specialist of the Bureau of
Per sonnel Managenent Services, nade a witten "nedical report”
(according to the Petitioner's testinony) concerning the

Petitioner's reported exposure to "poi sonous chem cals" in the

14



f1 uorescent bul bs being crushed through operation of the
machi ne. This report was apparently required for workers
conpensati on purposes.

22. The Petitioner also told dint Sibille, M. Jacobson's
supervi sor, of the machine's purported malfunction. M. Sibille
asked Dave W ggins, the Environnental Specialist, to investigate
the machine to determne if the machi ne was mal functioning or if
the problemreported by the Petitioner was caused by operator
error. M. Wggins and Joe Jacobson, after investigating the
matter, believed it to be caused by operator error in the nanner
in which the bulbs were inserted into the vertical tube of the
machi ne.

23. The Petitioner maintains that he asked Clint Sibille
to send himto a doctor concerning his fears of heath probl ens
related to the machine and states that Cint Sibille told himto
"see his own doctor." M. Sibille did confer with Cherri Linn
about the Petitioner's request and Cherri Linn infornmed himthat
the Petitioner would have to engage in the workers' conpensation
report and claimprocess in order to see a doctor concerning his
heal th-related fears about the bul b crushi ng machi ne.

M. Sibille then told the Petitioner's supervisor Joe Jacobson
totell the Petitioner of this.

24. Thereafter, at sonme point during the period of March

t hrough June 2004, after the Petitioner reported his conplaints
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concerning the use of the bulb crusher, G enn Abbott told al
the electricians and carpenters who had worked with the nmachi ne
to obtain medical exam nations under the normal workers
conpensati on procedure, to try to ascertain if there are any
del eterious effects caused by these persons' operation of the
machi ne.

25. Sonetine in early May of 2004, the Petitioner called
t he Departnent of Environnmental Protection (DEP) and spoke to
soneone there and nmade a verbal report of his belief concerning
unsafe conditions regardi ng operation of the bulb crushing
machi ne. After the Petitioner left enploynent with the
Respondent Agency in July of 2004, the machine and t he war ehouse
space where it was | ocated was exam ned by a representative of
the DEP and sanples were taken, in an effort to ascertain if any
hazardous materials had been produced by the machi ne or were
present in that working area.

26. On May 18, 2004, the Petitioner re-injured the sane
knee which he had injured in 1999. A Notice of Injury
concerning this knee injury was filed to trigger the workers'
conpensation process and the Petitioner saw a doctor through the
wor kers' conpensati on procedure who exam ned and treated his
knee problem (severe sprain). He was off work for a few days
and then was sent back to work by the physician with a

prescription of "light duty." He thus becane avail able for work
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with light duty, at the doctor's recommendati on, on or about
June 1, 2004. At about this tine he told his | ead worker Bil
Kerr, of his blood clot and showed himthe doctor's report
concerning leg swelling. He also infornmed Joe Jacobson of this.
He sought |ight duty and indeed Joe Jacobson nmade substanti al
efforts to find light duty available for himby calling the

vari ous buildi ng managers and the "opcon" center to see if any
light duty was available. M. Jacobson went so far as to try to
ascertain if there were any office filing duties that the
Petitioner could perform He was unable to |locate any |ight
duty work for the Petitioner at this tine.

27. Joe Jacobson took annual |eave in early June and while
he was on annual |eave, he received a call from his enpl oyer,
(apparently Cherri Linn) around June 10th or 11, 2004, requiring
himto cone back to work because the job force reduction |ay-off
was going to be inposed on the Petitioner and his presence as
hi s supervi sor was apparently needed. On June 11, 2004, the
Petitioner was called and told to report to work on Monday
nor ni ng, June 14, 2004.

28. On Monday the Petitioner was called in to a neeting
wi th Joe Jacobson and TimCarlisle and told of his lay-off. He
was imedi ately required by the Departnent's |nspector General
TimCarlisle, to take boxes and pack up his belongings and to

| eave the prem ses. Carlisle helped himpack his bel ongi ngs and
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ushered himoff the Respondent's prem ses. The Petitioner

mai ntai ns that he did not know of his lay-off until that same
day, which happened to be his fifty-fifth birthday. He was

pl aced on | eave with pay until June 30, 2004, his actual

term nation date.

29. In July of 2004, apparently on or about July 2, 2004,
he filed a formal witten conplaint to the Chief |Inspector
CGeneral regarding his concerns and feared health consequences of
t he operation of the bulb crushing machi ne.

30. On or about July 20, 2004, M. Forehand visited a
wal k-in nedical facility because he contends he was experiencing
shortness of breath, chest pains, and tightness in his chest.

He attributed these synptons to use of the bulb crusher back in
March and earlier. He testified that he was diagnosed with
silicosis and that he physician determ ned that he coul d not
tolerate wal king 30 to 60 mnutes at a tinme or lifting nore than
15 or 20 pounds. Neither this physician nor any other
testified, nor was non-hearing nedical infornmation admtted into
evidence in this regard.

31. Interestingly, M. Forehand s testinony indicates he
was di agnosed with a heart condition, apparently based on these
synptons, and in late 2004 underwent insertion of an arterial

stint.
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32. The Petitioner thus conplained to his supervisors
begi nning in about early March 2004, concerning the fears he had
about the results of the machi ne operations. He conpl ai ned
verbally to DEP in early May of 2004, but made no witten fornma
conplaint, to any agency or person, until after his term nation
in July 2004. The Petitioner was not asked to participate in an
i nvestigation, hearing or inquiry concerning the operation of
the bul b crushing nmachine and made no witten conplaint to any
supervi sory officials of the Respondent, who could then
t hensel ves subnit a conplaint to the Inspector General or to the
Human Rel ations Commi ssion. In fact, in his own testinony the
Petitioner admts that he made a witten conplaint in July of
2004.

33. In an apparent effort to show that the Respondent's
proffered non-discrimnatory reason for his term nati on was
pretextual, the Petitioner advanced testinony froma nunber of
wi t nesses, including hinself, which he maintains shows a pattern
and practice by the Respondent of retaliating against, and, if
necessary, effectively firing ol der, disabled enployees or
enpl oyees who conpl ain of safety hazards. In this regard, of
the five positions selected to be elimnated in the job force
reducti on of 2004, four had incunbents when the decision was
made. All four of those incunmbents were over 40 years of age.

Two of those four positions, however, becane vacant before they
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were elimnated by the job force reduction. M. Ashraf Achtch
was fired by the Respondent before her position becane
officially elimnated in the job force reduction and Preston
Booth voluntarily resigned fromhis position for unknown
reasons.

34. M. Achtchi testified to the general effect that she
felt she had been discrimnated agai nst because of being ill and
under nedical treatnment, yet she was still singled out (in her
view) for being absent or tardy. Although the record may
establi sh that she is over 40 years of age, there is no
per suasi ve evidence that she suffered froma legally cognizable

disability as that condition or termis defined below, even if

she was under a doctor's care, was ill, and had frequent
tardi ness or absentness due to illness or a doctor's visit
during her enploynent tenure. |In any event, other than her own

subj ective opinion and M. Forehand's specul ati ons based upon
hearsay, there is no persuasive, conpetent evidence to show that
she was term nated for any reasons based upon an unproven
disability, her age or due to any retaliation regardi ng any
protected status within the purview of Chapter 760, Florida
Stat utes.

35. The Petitioner maintains that both he and M. Feizi
were over 40 and di sabled. Wether or not the Petitioner

establ i shed proof of disability will be dealt with in the
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conclusions of |aw below. M. Feizi apparently suffered froma
di sease of the nervous system (AMS) and was confined to a whee
chair nmuch of the tine. It may thus be inferred that, for

pur poses of the |legal elenents of disability referenced bel ow,
that M. Feizi was disabled. Oher than his subjective opinion
and M. Forehand' s subjective testinonial speculation, based
upon hearsay, however, there is no conpetent, persuasive

evi dence concerning the reasons M. Feizi was term nated, other
than that his position was sinply elimnated through a job force
reduction in the manner described in the above findings of fact.
There is no persuasive, credible evidence to show that he was

di sm ssed from enpl oynent based upon his age or due to his
disability or as retaliation, nor was that proven with regard to
Ms Acht chi .

36. O her enployees testified concerning all eged
retaliatory conduct on the part of the Respondent. Sid
Pal | adi no and John Corbin opined that they had been retaliated
agai nst for nmaking safety conplaints of various kinds, as well
as for testifying on behalf of the Petitioner in this
proceedi ng. Ralph Ceaver testified that he I eft the Departnent
to work for the Departnment of Agriculture because he had filed a
"whistle blower" claimand that the Respondent, in his view

woul d use retaliation for his taking such an action.
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37. Barry MDaniel was 60 years old when hired and,
abruptly soon thereafter, was asked to resign, according to his
testinony, w thout any given reason. He testified that
M. Sibille had himread a book purportedly advocating hard work
and the hiring of young workers. The book was entitled "The CGo
Getter." According to M. MDaniel's testinony, the book was
required to be read by all enployees under M. Sibille's
supervi sion. There was no evi dence, however, that although
M. MDani el was asked to resign, that any other enpl oyee was so
treated. The book was not in evidence and the undersigned has
only M. MDaniel's subjective testinony concerning his thoughts
regarding the thene and content of the book, in relation to his
subj ective belief that his age was the reason he was asked to
resign. He testified that his i medi ate superior, who was al so
60 years of age, was "gone" shortly thereafter. There is no
evi dence of any circunstances or facts concerni ng why
M. MDaniel or his supervisor were actually asked to resign or
in the case of his supervisor, may have voluntarily resigned.
There are insufficient facts and circunstances established by
the evidence to show any discrimnatory notive related to age or
otherwise with regard to the term nations of either of these
men.

38. Sid Palladino testified that he was reprimnded for

not wearing his uniformand that other enpl oyees were not
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repri manded when they had not worn uniforns either. He also
testified that he felt he was retaliated agai nst for making
safety conplaints as well as for testifying in support of the
Petitioner in this proceeding. In fact, his reprinmnd was
rescinded shortly after it was given himwhen it was | earned
that he had not worn his uniformor worn it properly because the
uni form supplied himdid not fit.

39. Additionally, other than their anecdotal comments in
their testinony, there is no persuasive evidence that
M. Palladino or M. Corbin were retaliated agai nst for
conpl ai ning of safety issues and the sane is true of Ral ph
Cl eaver opining that he was about to be retaliated against for
being a whistle blower, and Barry MDaniel as well. There is
sinmply no definitive, credible proof, other than these
enpl oyees' own subjective opinions, upon which to base a finding
that there was any pattern and practice of retaliation against
enpl oyees for conpl aining about safety hazards, for supporting
ot her enpl oyees' discrimnation clainms, for making whistle
bl ower clains, for being disabled or on account of their age,
whi ch coul d be persuasively probative of the discrimnation and
retaliation clains of the Petitioner.V

40. In this connection, it is also found that there are a
nunber of remai ning enployees in the Petitioner's division, who

were his age or older. |Indeed, M. Robert Smth had retired and
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then was later re-hired by the Departnent and the Division after
suffering at | east one episode of injury and nedically
prescribed |ight duty. Likew se, there are an unknown nunber of
di sabl ed or physically inpaired persons renai ning enpl oyed by
the Departnent, after the dates and circunstances occurred with
regard to the Petitioner's discrimnatory clains. At |east two
of themtestified in this proceeding.

41. These facts belie the existence of a systematic policy
or practice of elimnating enpl oyees over age 40 or of
M . Forehand' s age or older, or those who m ght be disabled or
suffering from physical or nedical inpairnments

CONCLUSI ONS OF LAW

42. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceeding. 88 120.569 and 120.57(1), Fla. Stat. (2005).

43. Section 760.10(7), Florida Statutes prohibits
di scrimnatory enploynent practices, as, for instance,

di scharging a person for reasons of retaliation, as defined in
Section 760.10(7), Florida Statutes. Specifically, Section
760.10(7), Florida Statutes, provides that:

It is an unlawful enploynent practice for an

enpl oyer, an enpl oynent agency, a joint-

| abor managenent commttee, or a | abor

organi zation to discrimnate agai nst any

person because that person has opposed any

practice which is an unlawful enpl oyment
practice under this section, or because that
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person has nmade a charge, testified,

assi sted, or participated in any nmanner in
an investigation, proceeding, or hearing
under this section. (Enphasis supplied)

44, The Florida Gvil R ghts Act of 1992, Chapter 760,
Florida Statutes, in prohibiting discrimnation in the
wor kpl ace, anong other things, forbids the discrimnatory
term nati on of an enpl oyee. Specifically Section 760.10(1)(a),
Florida Statutes, provides that it is an unlawful enploynent
practice for an enployer to discharge a person because of such
person's age or handi cap. The Respondent herein is an
"enpl oyer" as defined in Section 760.02(7), Florida Statutes.
45. Florida courts have determ ned that federal decisiona
| aw i s persuasive concerning clains arising under Chapter 760,
Florida Statutes, deeming that it is essentially the mrror
image of Title VII of the Federal G vil R ghts Act of 1964.
Li kewi se, the instructive or persuasive quality of federa
decisions interpreting Title 42 U.S.C 21101 et seq., the
"Anmericans Wth Disabilities Act," is also recognized by Florida

courts. See Florida Departnent of Community Affairs v. Bryant

586 So. 2d 1205 (Fla. 1st DCA 1991), Razner v. Wl lington

Regi onal Medical Center, Inc., 837 So. 2d 437 (Fla. 4th DCA

2003) and Chanda v. Englehard/1CC, 234 F.3d 1219, 1221 (11th

Cr. 2000). Therefore, the shifting burden analysis set forth

i n McDonnel | -Dougl as Corporation v. Geen, 411 U S. 792 (1973)
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applies in proceedings arising under Chapter 760, Florida
Statutes. The McDonnell shifting burden analysis provides: (1)

The Petitioner nust prove a prina facie case of discrimnation

by the preponderance of the evidence; (2) If the Petitioner

proves a prinma facie case, the burden shifts to the defendant

(Respondent) who nust "articulate sone legitimte, non-
di scrimnatory reason for the enployee's rejection” in order to

rebut the Petitioner's presunption attached to the prinma facie

case. MDonnell, 411 U S. at 803. Once the enployer brings
forward evidence of a non-discrimnatory reason for the

enpl oynment action taken, the Petitioner nust then bring forward
evi dence to denonstrate that the proffered reason offered by the
enpl oyer is but a pretext for what really anounted to a
discrimnatory reason for the enploynent action at issue. The
Petitioner, however, retains the ultimte burden of persuasion

in an enpl oynent discrimnation case. Texas Departnment of

Community Affairs v. Burdine, 450 U S. 248 (1981); St. Mary's

Honor Center v. Hicks, 509 U S. 502 (1993).

46. The Petitioner contends he was discrimnated agai nst

on grounds of disability, age, and retaliation. A prima facie

case of discrimnation can be established by direct evidence of

discrimnatory intent, as by a statenent or act. Carter v. Cty

of Manm, 870 F.2d 578, 581 (11th G r. 1989); Young v. Ceneral

Foods Corporation, 840 F.2d 825, 828, cert. denied, 488 U S.
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1004 (11th Cir. 1988). To support discrimnation by direct

evi dence, the statenent or act of the enployer nust be nmade by a
deci sion-maker in the enploynent action at issue; nust relate to
t he chal | enged enpl oynent decision and nust reveal bl atant
discrimnatory aninus. Direct evidence of intentional
discrimnation is evidence which, if believed, would prove the
exi stence of a fact without further inference or presunption.
The Eleventh Circuit "marked severe limts for the kind of

| anguage to be treated as direct evidence of discrimnation."

Jones v. Bessener Carraway Medical Center, 151 F.3d 1321, 1323

(11th Cr. 1998). It includes "only the nost blatant remarks,
whose intent could be nothing other than to discrimnate on the
basis of [a protected trait]." Carter, 870 F.2d at 581-82

Evi dence that is subject to nore than one interpretation does
not constitute direct evidence of discrimnation. Taylor v.
Runyon, 175 F.3d 861, 867 (11th Cir. 1999). Nor does evidence
of what could be deened neutral remarks, fromwhich a petitioner
infers a discrimnatory intent, constitute direct evidence.

Carter, supra at 582.

47. The Petitioner apparently contends that the foll ow ng
statenment is direct evidence of discrimnation against his
disability, age, or as retaliation: "you can't save himthis
time." That remark was made by Ms. Linn, a deputy division

director, to M. Jacobson, the Petitioner's imedi ate
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supervisor. The context of the statement was that in the fiscal
year 2000-2001 the Petitioner's position was designated by the
Legi slature for elimnation as being non-critical. However,
when the position itself was about to be elimnated, a vacant
position was found by the Respondent and the Petitioner's
supervisors, to which the Petitioner was transferred in order to
save his enploynent. Specifically, the Petitioner's electrician
position was abolished on June 29, 2001, and he was re-assigned
to anot her position which was vacant. That position was re-
classified to electrician or to a position which conported with
the Petitioner's qualifications. 1In fiscal year 2003-2004
however, the sanme position reduction was again required by the
Legi slature and there were no "open positions” to transfer the
Petitioner into. M. Jacobson, the Petitioner's supervisor,
understood Ms. Linn's comment to nean sinply that there were no
j obs available for the Petitioner with this job force position
el im nation, which process had been going on since the year
2000. M. Jacobson did not interpret the comment to refer to
any retaliation or discrimnatory act or intent against the
Petitioner nor was it so, in light of the totality of the
preponder ant evi dence of record. The statenent is neutral and
does not denote discrimnatory intent and direct evidence of
discrimnation. No statistical evidence has been presented by

the Petitioner, of any substantial nature, in attenpting to
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establish discrimnation through statistical evidence therefore

he nust establish a prima facie case and rebuttal/pretextual

proof of discrimnation, if at all, by circunstantial evidence

in accordance with the proof analysis test of MDonnell - Dougl as,

supra.

48. In order to establish a prima facie case of

di scrim nation based upon disability or handi cap, for purposes
of the Anerican Wth Disabilities Act or Section 760.10, Florida
Statutes, (1) the Petitioner nust establish that he has a

physi cal or nental inpairnment which substantially limts one or
nmore major life activities; (2) that he is able to performthe
assigned duties and functions of his enploynent position
satisfactorily with or without reasonable acconmodation (which
he must request); (3) that his enployer was aware of his
disability, that there is a record of his having the disability
or that he was "general ly regarded"” as having such a disability;
and (4) that despite his satisfactory performance he was

term nated fromhis enploynment position, when others, simlarly
situated and outside his protected class were given nore

favorable treatnent. See Cark v. Jackson County Hospital, 20

FALR 1182, 1184 (FCHR 1997); Brand v. Florida Power Corporation,

633 So. 2d 504, 509 (Fla. 1st DCA 1994); Schwertfager v. Gty of

Boynt on Beach, 42 F. Supp. 2nd 1347, 1357, 1362 (S.D. Fl a.

1999) .
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49. The Petitioner bears the burden to establish the
exi stence of a physical or nental inpairnent that substantially
limts a mpjor life activity (disability) as an elenent of his

prima facie case and that because of that disability he was the

victimof illegal discrimnation. Cheatwod v. Roanoke

| ndustries, 891 F. Supp. 1528, 1536 (N.D. Ala. 1995). It is

stipulated that the Petitioner had a diagnosis of asbestosis in
or about 1992. Once per year the Respondent has sent the
Petitioner, through the workers' conpensation nedical eval uation
process, to be exam ned, and have a chest X-ray, with regard to
that diagnosis. There is no persuasive evidence, however, that

the asbestosis is an inpairnent that was substantially limting

a mpjor life activity such as breathing, walking, or working.
Nei t her physician who di agnosed it, nor any physician since, has
ever placed the Petitioner on any restrictions with regard to

t hat di agnosis according to the evidence in this record.

50. Sonetinme in 1999 the Petitioner suffered a sprain to
his |l eft knee. He may have been off work for a few days. The
record evidence does not show how long. Hi's physician sent him
back to work with a light duty reconmmendati on and |ight duty was
provided him There is no substantial, persuasive evidence that
he was placed on any restrictions on a repetitive or pernmnent
basis concerning that injury, nor did it cause a substanti al

limt to amjor life activity such as wal ki ng, squatting,
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stoopi ng, clinbing | adders, or working. Therefore, during that
time period from 1992 through early March of 2004, the
Petitioner has not established that he had an inpairnment from

t hese reasons that substantially limted one or nore magjor life

activities.

51. Although he believed and testified that he had
breathing difficulties during this tinme and may have nenti oned
themto his co-workers informally on occasions, there is no
conpetent, persuasive evidence, as to the third elenment of his

prima facie case for disability discrimnation that the

Respondent - enpl oyer knew of any mgjor inpairnment of life
activities, based upon these facts, or that it generally
regarded himas having such an inpairnent. The Respondent knew
of the diagnosis of asbestosis, of the annual exam nations with
regard thereto, and knew of the 1999 knee injury, but the
evi dence does not show that it knew there was any permanent
i mpai rment or restriction related thereto.

52. It is stipulated that the Petitioner is qualified and
capable to performthe essential functions of his job with or

W t hout reasonabl e accommpdati on by the Respondent. See Sutton

v. United Air Lines, Inc., 527 U S. 471-459 (1999). See also 42

U S C 12111(8). The Petitioner is also required to identify to
hi s enpl oyer a reasonabl e accommbdati on whi ch his enpl oyer m ght

provide himto better enable himto performthe essenti al
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functions of his job. Qher than requesting tenporary |ight
duty when he returned fromnedically-related tinme off fromwork,
the Petitioner never asked for any accomodation for his
purported disability according to the preponderant evidence. It
is the Petitioner's burden to request such an accommodati on.

US. Arways, Inc., v. Barnett, 122 S. C. 1516, 1523 (2002).

53. To the extent that the Petitioner received any
accommodation fromthe Respondent, it was largely the result of
the Respondent's own initiative in not nonitoring himclosely
about tinmely arrival at work, tolerating the fact that it
sonetines took himlonger to conplete his job duties that it
m ght have taken others, and tolerating his purported need to
take frequent rest breaks. Thus, to the extent he was
accompdat ed, it was a defacto acconmpdati on and not directly as
a result of the Petitioner's request or Respondent's know edge

that he had any inpairnment which substantially limts a nmgjor

life activity such as breathing, wal king, perform ng nmanua
tasks, working, etc., as of early March 2004.

54. The Florida Legislature convened on or about the first
Tuesday in March, 2004. 1In the session one year earlier, in
2003, the Legislature had determ ned that 25 positions of the
Departnent, referenced in the above findings of fact should be
cl assed as non-recurring and therefore subject to abolition

after they were funded on a non-recurring basis for one nore
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fiscal year, the 2003-2004 fiscal year. The Respondent's
position was one of these.

55. When an agency decides to take any position with
regard to its budget for an upcom ng session of the Legislature
and its appropriation process, it nust submt a budget request
both to the O fice of the Governor (in the preceding fall), to
the Legislature, and its Appropriations Conmttees prior to the
conveni ng of the session. It nust, therefore, decide at that
time what its position will be with regard to such things as
positions to be funded, etc. Therefore, the Respondent,
deci ded, prior to the convening of the Legislature, that it
woul d seek to re-classify 20 of the 25 positions at issue as
"recurring"” once again, on the theory that it believed themto
be critical positions that it needed to retain. Concomtantly,
it decided that five of the positions, including the
Respondent's, were non-critical and did not need to be retained
as described in the above findings of fact. Thus the decision
to not re-classify the Petitioner's position as critical, and
recurring as to funding, had to have been, and was, nade before
the convening of the 2004 Legislative session. That was when
t he enpl oynment deci sion at issue was nmade, although it was not
announced to the Petitioner until June 14, 2004.

56. The Respondent contends that it was not announced to

the Petitioner until then because, under normal agency policy,
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enpl oyees who are to have their positions elimnated in job
force reductions by the Legislature are not told of such until
the agency is certain that the Legislature has finally done so
near or at the end of the Legislative session when the
Appropriations Act is passed. Wile one may wonder whether such
is indeed a "policy" since in the previous job force reduction,
enpl oyees, including M. Forehand, were told they were at risk
many nonths previous to the critical Legislative act and while
one may certainly decry such an action by the agency in giving
so little warning to enployees in the position of M. Forehand
of the immnent |oss of their jobs, the preponderant, persuasive
evi dence does not denonstrate that the agency's decision, and
the failure to warn M. Forehand of that fact prior to June 14,
2004, two weeks before termnation, was related to a disability,
age, or retaliation.

57. As found above, in 2003 M. Forehand began operating
the bulb crushing nmachine, with that duty becom ng nore intense
in early 2004. |In February 2004 and early March 2004 the
machi ne began emtting dust and particulate matter in
substantial anobunts due in part to a malfunction of the
filtration or exhaust system described above. M. Forehand
began conplaining of this to various supervisors in March 2004,
cul m nating on or about March 16, 2004, with his refusal to

further use the machine and M. d en Abbott's conpletion of a
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"medi cal report form' on that date regarding M. Forehand's
conpl aints regarding the purported effects of the nmachine on his
breat hi ng, including congestion, and shortness of breath. The
Respondent ceased using the nmachine imediately after this

revel ation.

58. Thereafter, in May of 2004, M. Forehand reported his
conpl ai nts regardi ng the machi ne and his perceived health
effects to the DEP, as found above. The Petitioner did not seek
medi cal attention for his concerns about the effect the dust and
particul ate matter fromthe nachi ne m ght be having on his
asbestosis situation. He testified that he asked dint Sibille
to send himto a doctor and M. Sibille responded that he should
see his own doctor. Contenporaneously, M. Sibille conferred
with his co-assistant director, Ms. Linn, who told himthat the
Petitioner would have to engage the workers' conpensation
process to seek nedical attention. M. Sibille then told the
i mredi ate supervisor M. Jacobson to so inform M. Forehand.

59. In any event, although various personnel and
supervi sors knew of the Petitioner's conplaints regarding the
effects he felt the bulb crushing nmachi ne was having on his
asbestosis condition, it had not been established, by any
medi cal testinony or report or other definitive, non-hearsay
evi dence what, if any, inpairnent may have been caused by the

use of the nmachine during M. Forehand's tenure. There is no
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showi ng that he lost any tinme fromwork during March through
June 14, 2004, due to breathing difficulties or other reasons
related to the machi ne operation.

60. Sonme three weeks after his enploynent ended, on or
about July 20, 2004, M. Forehand visited a wal k-in nedi cal
facility based on his own assessnent of his condition at that
tinme. He testified he had experienced shortness of breath,
chest pains, and tightness in his chest, which he attributed to
the use of the bulb crushing nmachine back in March and earlier.
He testified that he was then diagnosed with Silicosis and the
physi ci an determ ned that the could not tolerate wal king 30 to
60 mnutes at a tine or lifting greater than 15 to 20 pounds.
The physician did not testify in this proceedi ng, however, and,
be that as it may, the Respondent did not know of any such
i npai rment, as described i medi ately above, at the tinme the
enpl oynent deci si on was nade, shortly before the 2004
Legi sl ative session. Mreover, the enployer did not know of the
alleged Silicosis diagnosis at the tine the Petitioner was told
of his lay-off on June 14, 2004, or as of his |last day of paid
enpl oynent, June 30, 2004.

61. On May 18, 2004, the Petitioner suffered the second
knee injury. He went to a physician for this injury and was out
of work for several days. He then returned to work on or about

June 1, being avail able by his physician's recommendation, for
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“light duty." H's supervisor M. Jacobson made the significant
efforts to find himlight duty found above, to no avail.

62. The Petitioner contends that he suffered from
extensive swelling fromhis thigh to his ankle in conjunction
with this twi sted knee and that he had a blood clot and DVT. As
t he evi dence devel oped however, the DVT and bl ood cl ot aspect of
his injury and subsequent course were not known to the
Respondent before the Petitioner left his enploynment. He did
tell his |ead worker, M. Kerr, that he suffered from pain and
swelling in his leg due to the knee injury. Since the
Silicosis, if it exists, and the DVT and/or swelling in the |eg
were not manifested or nedically determned, if at all, until
after the Petitioner left his enploynent the persuasive evidence
does not show t hat the Respondent was aware of or understood the
Petitioner to have any inpairment substantially limting any
major |ife activities with regard to those two el enents of
injury just as the sanme is true as to the asbestosis and the
early 1999 knee injury.

63. Mreover, during his entire tenure with the Respondent
the evidence does not clearly establish that the Respondent ever
asked for a reasonabl e acconmopdati on of any purported inpairnent
or disability. He did ask for tenporary |light duty after com ng
back to work from workers' conpensation nedical |eave on severa

occasions. On those occasions he was given |light duty, and when
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t he Respondent had no light duty to give himit acconmpdated in
hi m a defacto sense by not requiring himto conplete tasks
within any certain tinme, allowi ng himfrequent breaks, allow ng
himto be tardy when he had nedical reasons for doing so. It
essentially gave hima reasonably free rein in how he perforned
his job.

64. The enpl oynent decision at issue (to lay himoff
because the Respondent did not have a vacant position to
reasonably place himin) was nmade before his problens with the
bul b crushing machi ne arose and before his last leg injury
occurred. The job force reduction or position elimnation, was
originally engendered by budgetary action of the Legislature and
was acceded to by the Respondent, in effect, in the second year
it occurred as to M. Forehand's position. |In the first job
force reduction, the Respondent was able to find a vacant
position to re-classify for the Petitioner so it could protect
his enploynment. It was unable to do so on the occasion at issue
because the vacant positions avail able were for high skilled
wor kers, such as master electricians which required the occupant
to be a licensed electrician. The Petitioner is not a |licensed
electrician. It would inpair the Respondent's ability to
performits critical functions if it had to re-classify one of
its higher skilled positions such as master electrician, to a

| oner | evel position such as electrician in order to accommodate
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the Petitioner. That reason, elucidated nore fully in the
findings of fact above, is the reason the Petitioner's position
was abol i shed.

65. H s loss of enploynent had nothing to do with any
effort by the Respondent to get rid of himbecause he had a
disability or even a physical inpairnent. The Petitioner in his
testinony and evidence, and in his disclosures to supervisors of
t he Respondent prior to the tine the decision to elimnate his
position was made, had not thus infornmed his enployer of the
nature and severity of any inpairnent, if he had one, nor in his
testinony did he establish the nature and severity of any
i mpai rment related back to his asbestosis diagnosis of 1992 or
the 1999 knee injury.? He thus did not establish that he had a
disability by virtue of an inpairnment substantially limting a
major life activity such as breathing, working, walking,
squatting, stooping, etc. or doing manual tasks. At the tine
the decision to elimnate his position was nade, he had not yet
begun conpl ai ni ng about the operation of the bulb crushing
machi ne and the possible effect upon him at |east insofar as
the evidence in this record is concerned. Thus he did not
definitively and preponderantly establish that he had a legally
constituted disability at the tine that enpl oynent decision at
issue in this case was made. Thus he has not established a

prima facie case of disability discrimnation.
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66. Even if one ignores the fact that the Petitioner did
not definitively prove a disability and assunmes arguendo that a

prim facie case had been established, the Respondent has cone

forward with a legitimte, non-discrimnatory reason, described
above, for the enploynent term nation at issue. That is, it was
a job force reduction originated at the behest of the
Legi sl ature and acqui esced in by the Respondent, to the extent
of the Petitioner's and the other four positions that were
subjected to lay-offs, for |egitinmate managenent reasons. The
primary reason was that the second tinme around the Respondent
did not have a legitimte, reasonably avail able vacant position
to nove the Petitioner into. That was the essential reason for
t he enpl oynent action in question and there has been no show ng
t hat any reasons was pretextual and really related to disability
di scrimnation, or for that matter, age discrimnation or
retaliation.

The Age Discrimnation Caim

67. The Petitioner's allegations of discrimnation are
al so based on age. |In order to establish such discrimnation he
must prove that (1) he is a nenber of a protected age group
(generally over 40 years of age persons); (2) that he was
qualified for his current position at the tine of the adverse
enpl oynment action; and (3) he nust present evidence fromwhich a

fact finder could reasonably conclude that the enpl oyer intended
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to discrimnate on the basis of age. Alphin v. Sears Roebuck

and Co., 940 F.2d 1497, 1500 (11th Gr. 1991). It is undisputed
that at the tine he was laid off, the Petitioner was 55 years of
age. In fact, he was infornmed of the lay-off on his fifty-fifth

bi rthday. Thus, the first elenent of the prinma facie case has

been established. Evidence which would be relevant in an
attenpt to show discrimnation on the basis of age would be the
Petitioner being replaced in his former job with a younger
person, soneone sufficiently younger to permt an inference of

age discrimnation. Fowe v. C& Cola, a Division of ITT

Continental Baking, Co., 868 F.2d 59, 61 (3rd Cr 1989).

68. In fact, the Petitioner was not replaced, because his
position itself was abolished. The duties of that position were
broken up and perforned by other enployees of the electrician
unit, as needed. The other enpl oyees who renmined in enpl oynent
with the unit were of varying ages, sone of them were above the
age of 40 and sonme were older than the Petitioner. In fact,
Robert Smith had retired once (early) and had then been re-hired
by the Respondent. Although the four occupants of the five
positions elimnated through the Legislative job force reduction
were over the age of 40, there is no evidence to show how many
of the 15 positions who were reclassified as recurring and
critical positions and thus saved were under 40 and how many

were over 40 are possibly even older than the Petitioner. There
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is sinply insufficient evidence to show any ongoi ng policy or
intent by the Respondent to discrimnatorily renove people from
enpl oyment based upon their age.?

69. The Petitioner here failed to establish his prinma
faci e case because he failed to show that he was replaced by a

younger person. See Wllians v. Vitro Services Corp., 144 F. 3d

1438, at 1441 (11th Gr. 1998). |In the event, even if a prim
faci e case had been established, the Respondent has shown
| egiti mate and non-di scrim natory reasons through the evidence
it brought forward concerning the reasons the Petitioner's job
was elimnated, as has been found and concl uded above concer ni ng
the disability portion of the claim

70. Moreover, the showi ng by the Respondent has not been
rebutted by persuasive proof that the Respondent's reasons for
the job deletion were pretextual. There is sinply no show ng
that there was discrimnatory ani nus associated with the
elimnation of the Petitioner's job position and his enpl oynent
t hrough the Legislative/budgetary job reduction procedure and
policy. There is no evidence as to the ages of each other
retai ned nenber of the electrical unit or the division, but
there is evidence that sone of them were over 40 and at | east
one or two were the Petitioner's approxi mate age or ol der.
Mor eover, sone of those enpl oyees are not exactly conparative

enpl oyees, in any event, because they are master el ectricians
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hol ding master el ectricians positions, which are nore skilled
and require nore qualifications than the Petitioner's position.
Such positions require a naster electrician's license, which the
Petitioner did not have, and was not required to have in his

el ectrician position. There is sinply no proper persuasive

evi dence to show that any enployees in the Petitioner's

el ectrical unit nor in the division were hired or |aid-off,
through the job force reducti on procedure based upon their age.
The Petitioner's self-serving, good faith belief, standing al one
is insufficient to carry the ultimte burden of persuasion that

di scrimnation has occurred. Little v. Republic Refining Co.,

Ltd., 924 F.2d 93, 96 (5th GCr. 1991); Shiflett v. G E. Fanuc

Aut omation, 960 F. Supp. 1022, 1031 (WD. Va. 1997).

The Retaliation C aim

71. The Petitioner contends that he nade a di scl osure of
what he contends is an action or om ssion by the Agency which
created or presented a substantial danger to the "public's
heal th, safety, or welfare" with regard to the probl ens he
descri bed concerning the operation of the bulb crushing nachine
and the health effects he feared mght result. He contended at
hearing and in his Proposed Recomended Order that he perfected
a claimunder the Wistle Blower's Act, Section 112.3187,
Florida Statutes (2005). He also is apparently claimng

retaliation by his enployer based upon the provision of
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Subsection 760.10(7), Florida Statutes, in which the filing of a
clai mregardi ng an all eged unl awful enpl oynment practice for

whi ch an enployee is retaliated against by the enployer, is
actionabl e under Section 760.10, Florida Statutes.

72. Initially it is determned that the Petitioner has not
est abli shed that the Division of Adm nistrative Hearings and the
under si gned has jurisdiction of any Wiistle Blower Act Caim
under Section 112.3187, Florida Statutes (2005), and the
concom tant renedi al procedure delineated in Section 112.31895,
Florida Statutes (2005). That provision gives the Human
Rel ati ons Comm ssion authority to nmake investigation and nmake
recommendat i ons concerning a witten claimfiled by an enpl oyee
who is protected by Section 112. 3187, Florida Statutes, if that
enpl oyee in his or her claimhas nmet certain criteria, but not
t hrough an action which invokes the jurisdiction of the Division
of Admi nistrative Hearings.

73. The jurisdictional issue aside, however, the
Petitioner nmust report to his agency or to the Agency | nspector
CGeneral or the Chief Inspector General of Florida a violation or
suspected violation of state, local or federal law, rule or
regul ation coonmitted by an enpl oyee or agent of an agency "which
creates and presents a substantial and specific danger to the
public's health, safety, or welfare . . ." (which, factually, is

the cl osest analogy to his conplaints concerning the bulb
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machi ne). Section 112.3187(7), Florida Statutes, nust be

exam ned to determne if the Petitioner is a nmenber of the class
of persons who are protected by this statutory provision.
Subsection (7) requires as foll ows:

This section protects enpl oyees and persons
who di scl ose information on their own
initiative in a witten and si gned
conpl ai nt; who are requested to participate
in an investigation, hearing, or other

i nqui ry conducted by any agency or federa
governnent entities; who refuse to
participate in any adverse action prohibited
by this section; or who initiate a conpl aint
t hrough the whistle blowers hotline or the
hotline of the Medicaid Fraud Control Unit
of the Departnent of Legal Affairs; or

enpl oyees who file any witten conplaint to
t heir supervisory officials or enpl oyees who
submit a conplaint to the chief inspector
general in the executive office of the
governor, to the enpl oyee designated as
agency inspector general under s.
112.3189(1), or to the Florida Comm ssion on
Human Rel ati ons.

74. The Petitioner does not qualify as an enpl oyee who has
perfected a claimunder this subsection. Firstly, he had not
filed a witten and signed conplaint according to the evidence
inthis record, at |east before the subject enploynent action
was taken. He was not requested to participate in an
i nvestigation, hearing or other inquiry conducted by any agency.
He did speak to a representative fromthe DEP, but neither that
agency nor any other requested himto participate in an

investigation. He also was not requested to, and then refused
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to participate in any adverse action prohibited by this section.
There is no evidence that he initiated a conplaint through the
Wi stle Blowers Hotline and there is no evidence that he filed a
witten conplaint to any of his supervisory officials, or
enpl oyees who then submtted a conplaint to the Chief |nspector
Ceneral , to the agency Inspector General or to the Florida
Conmm ssion on Human Rel ations. Thus the evidence clearly
i ndicates that there was no perfected clai munder the above
statutory provisions commonly called the "Wistle Blowers Act,”
even if such a claimcould be referred to Division of
Adm ni strative Hearings for adjudication based on the above-
cited statutory provisions, which it cannot. There were not
even verbal conplaints concerning the effects of the nmachi ne
operation until after the enploynent decision was made.
Therefore, those conplaints were not the subject of retaliation.
75. Concerning the claimof retaliation asserted in his
Petition for Relief filed under Chapter 760, Florida Statutes,
with the Human Rel ati ons Comm ssion, which is jurisdictional, it
is determ ned, for the sane reasons explained with regard to the
charges of disability discrimnation and age di scrim nation,
that the retaliation claimnust fail. This is because the
enpl oynent decision at issue, to proceed with the abolition of
his position, in the manner and for the reasons found above was

made before the commencenent of the Legislative session and
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bef ore he began conpl aining verbally concerning the bulb
crushing machi ne and his fears of its health effects upon him
Consequently, no conpetent, persuasive evidence of any
retaliation on the basis of the Petitioner making such
conplaints, for the above reasons, has been establi shed.

RECOMVENDATI ON

Havi ng consi dered the foregoing findings of fact,
conclusions of |aw, the evidence of record, the candor and
deneanor of the wi tnesses and the pleadings and argunents of the
parties, it is, therefore,

RECOVMMENDED:

That a final order be entered by the Florida Conm ssion on
Human Rel ations dismssing the Petition inits entirety.

DONE AND ENTERED t his 29th day of August, 2006, in

Tal | ahassee, Leon County, Fl orida.

e

P. M CHAEL RUFF

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 29th day of August, 2006.
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ENDNOTES

Y Elliott v. Group Medical and Surgical Service, 714 F.2d 556
567 (5th Cr. 1983). Enployee or Petitioner's own, subjective
opi ni on, standi ng al one that discrimnation has occurred is
insufficient to carry the ultimte burden of persuasion that the
enpl oynment discrimnation in question actually occurred.

2/ Al'though the Petitioner offered evidence that he had
asbestosis and the knee injury as an inpairnent it did not rise
to the level of disability because the knee injury was tenporary
for one thing and it has been held insufficient for individuals
to prove disability status by nerely submtting evidence of a
medi cal di agnosis of an inpairnment. Instead, ADA requires them
to offer evidence that the extent of the Iimtation on a ngjor
life activity including that of working caused by their

i npai rment or inpairnents is substantial. Toyota Mot or

Manuf acturing Kentucky, Inc., v. Wllians, 534 U S. 184, (2002).
The Petitioner's testinony and evi dence does not neet this

bur den.

3 The fact dint S bille gave Barry MDaniel the book "Go
CGetter"” was not evidence of age discrimnation because, for one
thing, there is no evidence that other enpl oyees were given the
book to read as if managenent was trying to hint to themthat
age is a detrinent to continued enploynent. Barry MDani el
nerely stated that Clint S blle said he would give that to al
enpl oyees, there is no evidence that he actually did so and, if
he did, there is no evidence that age discrimnation or intent
to term nate people who were above a certain age was the notive.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Human Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Ceci| Howard, General Counse

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Jimry D. Forehand
9491 A d Saint Augustine Road
Tal | ahassee, Florida 32311
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Stephen S. Godwi n, Esquire

Thomas H. Duffy, Esquire
Department of Managenent Services
4050 Espl anade Way, Suite 160

Tal | ahassee, Florida 32399

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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